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In Smith v. Waukegan Park District, No. 104960, 2008 WL 4291655 (Ill. Sept. 22, 2008), the Illinois 

Supreme Court held that Sections 2-109 and 2-201 of the Local Governmental and Governmental Employees 
Tort Immunity Act (the Tort Immunity Act), 745 ILCS 10/2-109 and 2-201, did not provide immunity for a 
retaliatory discharge claim based upon the exercise of workers’ compensation rights. The Illinois Supreme 
Court reversed the decision of the Illinois Appellate Court, Second District, which had held that, under 
Buckner v. Atlantic Plant Maintenance, Inc., 182 Ill. 2d 12, 694 N.E.2d 565 (1998), public employers are 
immune from all retaliatory discharge claims, because the Tort Immunity Act affords them immunity when 
their employees are not liable.  

This article discusses Waukegan Park District and its effect upon public employers who face retaliatory 
discharge claims. As discussed below, Waukegan Park District is significant as much for its holding as it is for 
its application of Buckner to retaliatory discharge claims. Buckner limited the scope of retaliatory discharge 
claims by holding that the employer, not the discharging supervisor, is the only proper defendant in a 
retaliatory discharge claim. Buckner, 182 Ill. 2d at 22. Buckner was a positive development for defense counsel 
who represent local governmental entities. Waukegan Park District, however, has interpreted Buckner to bar 
governmental entities from applying Sections 2-109 and 2-201 of the Tort Immunity Act to defend against 
retaliatory discharge claims in at least some circumstances. 

Plaintiff’s counsel may use Waukegan Park District as a stepping stone to argue that the Tort Immunity 
Act does not afford immunity to governmental entities from any retaliatory discharge claims. This article 
anticipates and rebuts this argument by positing that Waukegan Park District may not apply to retaliatory 
discharge claims in other contexts. In addition, this article offers practical advice for defense counsel who 
represent local governmental entities. 

 
Factual and Procedural History 

 
In Waukegan Park District, the plaintiff, Gregory Smith, worked as a park maintenance employee for the 

Waukegan Park District (the District). Smith filed a workers’ compensation claim following a workplace 
injury on May 8, 2002. Upon his return to work on June 24, 2002, Smith’s supervisor, Mike Trigg, requested 
that he undergo a drug test. Smith refused to take the drug test, alleging that it constituted retaliatory 
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harassment for filing a workers’ compensation claim. Trigg terminated him that day for refusing to take the 
drug test.  

Smith filed a retaliatory discharge claim against the District, alleging that he had been retaliated against for 
filing a workers’ compensation claim. The District filed a motion to dismiss under Section 2-619(a)(9) of the 
Illinois Code of Civil Procedure, 735 ILCS 5/2-619(a)(9), asserting immunity under Sections 2-109 and 2-201 
of the Tort Immunity Act. In support of its motion, the District attached an affidavit from Trigg. In his 
affidavit, Trigg stated that District policy allowed him to test an employee if the District has “reasonable 
suspicion that he/she is under the influence of drugs or alcohol.” Waukegan Park District, 2008 WL 4291655 
at *1. The District argued that it had such reasonable suspicion because, in processing Smith’s workers’ 
compensation claim, it had received a medical record where Smith admitted to his physician that he used 
marijuana on a daily basis. The District argued that, because Trigg’s decision to terminate Smith was 
discretionary and because governmental entities cannot be liable for acts or omissions of their employees when 
the employees are not liable, the Tort Immunity Act provided immunity. 

The circuit court granted the District’s motion to dismiss with prejudice. The Appellate Court affirmed, 
holding that Section 2-109 of the Tort Immunity Act provides a local public entity “complete immunity” 
against claims of retaliatory discharge. Smith v. Waukegan Park District, 373 Ill. App. 3d 626, 634, 869 
N.E.2d 1093, 1100 (2d Dist. 2007). The following is a discussion of the Illinois Supreme Court’s reasoning as 
to why neither Section 2-109 nor Section 2-201 of the Tort Immunity Act provides immunity against a 
retaliatory discharge claim.   

 
Section 2-109 of the Tort Immunity Act 

 
Section 2-109 of the Tort Immunity Act provides that “[a] local public entity is not liable for an injury 

resulting from an act or omission of its employee where the employee is not liable.” 745 ILCS 10/2-109. The 
District argued that Section 2-109 provided immunity. The District contended that because Trigg’s decision to 
terminate Smith caused his injury, the District was not liable. The Illinois Supreme Court disagreed and held 
that Section 2-109 does not apply in retaliatory discharge claims, because it is the public entity, and not its 
employee, that ultimately causes the injury in such claims.  

In reaching its conclusion, the Illinois Supreme Court revisited its reasoning in Buckner. In Buckner, the 
Illinois Supreme Court held that “the only proper defendant in a retaliatory discharge action is the plaintiff’s 
former employer.” Buckner, 182 Ill. 2d at 22. The plaintiff in that case, Jack Buckner, filed a complaint against 
his former employer and supervisor for retaliatory discharge. Buckner alleged that his supervisor terminated 
him in retaliation for his pursuit of a workers’ compensation claim. Buckner’s supervisor filed a motion to 
dismiss pursuant to Section 2-619(a)(9), arguing for dismissal of the complaint because he was not Buckner’s 
employer.  

The court in Buckner conducted a review of retaliatory discharge case law in Illinois and distilled two 
concepts. First, past precedent admonished against expansion of the tort of retaliatory discharge. Second, only 
the employer has the power to hire or fire an employee. Agency law is no longer relevant to determine liability 
in the retaliatory discharge analysis. As a practical matter, the court noted that the employer is incentivized to 
terminate an employee who has filed a workers’ compensation claim, in order avoid paying out benefits. As a 
corollary, a supervisor is not incentivized to discharge an employee because, at least under the Workers’ 
Compensation Act, the supervisor is not subject to liability.  

Applying Buckner, the court in Waukegan Park District found that Section 2-109 fails to apply to 
retaliatory discharge claims, because immunity only attaches in the instance of an act or omission by the public 
entity’s employee. As an alternative argument, the District argued that Section 2-109, when combined with 
Section 2-201 of the Tort Immunity Act, provided immunity because Trigg’s decision to terminate Smith was 
discretionary. As discussed below, the Illinois Supreme Court rejected this argument for the same reason it 
found that Section 2-109 of the Act failed to provide immunity. 
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Section 2-201 of the Tort Immunity Act 
 

Section 2-201 of the Tort Immunity Act provides that: 
 

Except as otherwise provided by Statute, a public employee serving in a position involving the 
determination of policy or the exercise of discretion is not liable for an injury resulting from his act or 
omission in determining policy when acting in the exercise of such discretion even though abused. 

 
745 ILCS 10/2-201. The Illinois Supreme Court, again applying Buckner, held that Section 2-201 of the 

Tort Immunity Act failed to provide immunity in combination with Section 2-109, because it is the public 
entity, not its employee, which acts in a retaliatory discharge. To buttress its reliance upon Buckner, the Illinois 
Supreme Court pointed to language in the Workers’ Compensation Act that focuses upon the employer’s 
power to terminate. Section 4(h) of the Workers’ Compensation Act provides that “[i]t shall be unlawful for 
any employer . . . to discharge . . . an employee because of the exercise of his or her rights or remedies granted 
to him or her by this Act.” Waukegan Park District, 2008 WL 4291655 at *4, citing 820 ILCS 305/4(h) 
(emphasis added). Moreover, the Illinois Supreme Court noted that the Tort Immunity Act carved out an 
exception for workers’ compensation claims: “Nothing in this Act affects the liability, if any, of a local public 
entity or public employee, based on: . . . [t]he ‘Workers’ Compensation Act.’” Waukegan Park District, 2008 
WL 4291655 at *4, citing 745 ILCS 10/2-101(c).  

The Illinois Supreme Court then stated that, “under established Illinois law, public entities possess no 
immunized discretion to discharge employees for exercising their workers’ compensation rights.” Waukegan 
Park District, 2008 WL 4291655 at *4. This declaration begs the question whether Waukegan Park District 
similarly bars the application of Sections 2-201 and 2-109 immunity for retaliatory discharge claims not based 
upon the exercise of workers’ compensation rights. Indeed, Waukegan Park District and Buckner both 
addressed retaliatory discharge claims based upon the exercise of workers’ compensation rights. As further 
discussed below, the analysis in Waukegan and Buckner might not apply to retaliatory discharge claims in 
other contexts. 

 
Limitations of Waukegan Park District 

 
In reaching its conclusion that Sections 2-201 and 2-109 of the Tort Immunity Act fail to provide 

immunity, Waukegan Park District relied not only upon Buckner, but also upon the Tort Immunity Act’s 
explicit declaration that it would not disturb rights exercised under the Workers’ Compensation Act. Moreover, 
as noted above, the Workers’ Compensation Act itself bars retaliation by employers.  

Defense counsel can argue that Waukegan Park District might not apply to certain types of retaliatory 
discharge claims. First, where the retaliatory discharge claim relies upon Illinois common law, such as 
reporting a criminal act, Waukegan Park District might not apply. Second, Waukegan Park District might not 
apply in instances where the retaliatory discharge claim is founded upon a statute that lacks an anti-retaliation 
provision. Third, due to Waukegan Park District’s reliance upon Buckner and the Tort Immunity Act’s 
statutory exception to workers’ compensation claims, its application may be limited to only retaliatory 
discharge actions based upon rights exercised under the Workers’ Compensation Act.  

Creative plaintiff’s counsel will adopt the broadest interpretation of Waukegan Park District and argue 
that it bars application of the Tort Immunity Act to any retaliatory discharge claims. Only time and decisions 
by the Illinois appellate courts will determine which of the above interpretations take hold. 

 
Practical Advice 

 
Waukegan Park District teaches two lessons. First, the Tort Immunity Act might no longer be a viable 

basis for a Section 2-619(a)(9) motion to dismiss for certain retaliatory discharge claims. Where the retaliatory 
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discharge claim relies on the Workers’ Compensation Act, defense counsel should forgo filing such a motion. 
If the plaintiff relies on some other basis for his or her retaliatory discharge claim, then counsel may argue that 
Waukegan Park District is distinguishable (as outlined above) and that the Tort Immunity Act is a proper basis 
for a Section 2-619(a)(9) motion. Second, defense counsel should advise their local government clients that, 
because the Tort Immunity Act may no longer provide protection for some retaliatory discharge claims, the 
defense of such claims should be focused upon breaking the causal connection between the protected activity 
and the termination. In other words, documentation of legitimate business reasons for terminating employees 
remains the golden rule for defending against retaliatory discharge claims.  

In a post-Waukegan Park District world, defense counsel will need to remain vigilant to ensure that the 
Tort Immunity Act still has a role to play in the defense of retaliatory discharge claims. 

 
 

About the Author 
 
Mark H. Chu is an associate with Thomas, Mamer & Haughey, LLP in Champaign, Illinois. He concentrates his practice in civil litigation with 
an emphasis on labor, employment and immigration law. He regularly advises employers regarding compliance with the Americans with 
Disabilities Act, Title VII of the Civil Rights Act, the Family and Medical Leave Act and the Immigration Reform and Control Act. He has also 
litigated employment and commercial cases in Illinois state courts and has handled matters before the Illinois Department of Human Rights. Mr. 
Chu received his J.D. degree from the University of Illinois College of Law in 2005 where he was the recipient of a CALI award for outstanding 
performance in the College’s Employment Law Clinic. He is a member of the Illinois Association of Defense Trial Counsel, the Illinois State Bar 
Association and the American Immigration Lawyers Association. 
 
* The author would like to thank David E. Krchak, a partner with Thomas, Mamer & Haughey, LLP, for providing valuable insight and 
assistance in the preparation of this article. 


