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Age Discrimination in Employment Act 
 

U.S. Supreme Court Leaves the Door Open for Admission into Evidence Complaints by 
Non-Parties of Discriminatory Actions by Other Supervisors in an ADEA Case 

 
In Sprint/United Management Co. v. Mendelsohn, No. 06-1221, 2008 WL 495370 (U.S. Feb. 26, 2008), 

the plaintiff, Ellen Mendelsohn, sued her former employer, Sprint/United Management Company (Sprint), 
alleging age discrimination, in violation of the Age Discrimination in Employment Act of 1967 (ADEA), 29 
U.S.C. § 621 et seq. During pre-trial motions, the trial court granted Sprint’s motion to exclude from evidence 
the testimony of other former Sprint employees who claimed that their supervisors had discriminated against 
them because of age. The appellate court reversed and remanded with instructions to admit the testimony. The 
United States Supreme Court granted certiorari on the issue of whether the Federal Rules of Evidence required 
the admission of the testimony. Concluding that such evidence is neither per se admissible nor per se 
inadmissible, the Court vacated the appellate court’s decision, and remanded the matter to the trial court to 
conduct the relevant inquiry in to the admissibility of the evidence.  

Mendelsohn was employed in the Business Development Strategy Group of Sprint for approximately 13 
years, until Sprint terminated her employment as part of an ongoing company-wide reduction in force. She 
sued Sprint, alleging disparate treatment based on her age. In support of her claim, she sought to admit 
testimony of five other former Sprint employees who claimed that they had been discriminated against because 
of age. None of the five former employees had worked in the same group as Mendelsohn, none had worked 
under the supervisors in her chain of command, and none had heard any discriminatory remarks made by those 
supervisors.  

Instead, three of the witnesses claimed to have heard other Sprint supervisors or managers make remarks 
denigrating older employees. One alleged that Sprint’s intern program facilitated age discrimination, and that 
she had seen a spreadsheet suggesting the consideration of age in layoff decisions. Another claimed that he had 
received an unwarranted negative evaluation, had been “banned” from working at Sprint because of his age, 
and had seen another Sprint employee being harassed because of her age. The final witness claimed that Sprint 
had required him to obtain permission before hiring anyone over 40 years old, that he was terminated and 
replaced by a younger employee, and that Sprint had rejected his subsequent employment applications.  

Sprint moved in limine to exclude the witnesses, arguing that the witnesses were not “similarly situated” to 
Mendelsohn and that their testimony was irrelevant to whether Mendelsohn’s supervisor had terminated her 
because of her age. The district court excluded the testimony, concluding that Mendelsohn could offer 
evidence from only those witnesses who suffered adverse employment action based on a decision made by her 
supervisor and who had temporal proximity to her. The appellate court, determining the district court’s 
decision to be an application of a per se rule that evidence from employees with other supervisors is irrelevant 
to proving discrimination under the ADEA, found the evidence relevant and not unduly prejudicial. The 
appellate court reversed and remanded for new trial. 

The Supreme Court held that the appellate court erred in concluding that the district court applied a per se 
rule, and that the proper procedure would have been to remand the case to the district court for clarification. 
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Whether witness testimony regarding discrimination by other supervisors is relevant in a particular ADEA case 
is fact based and is dependent upon many factors, including how closely the evidence is related to the 
plaintiff’s situation and theory of the case. Therefore, such evidence is neither per se admissible nor per se 
inadmissible to support a claim of discrimination under the ADEA.  

 
U.S. Supreme Court Holds that Under the ADEA, Informal Filings that Request Action by the EEOC 

Are Sufficient to Constitute the “Charge” Required Before Commencing a Lawsuit  
 
In Federal Express Corporation v. Holowecki, No. 06-1322, 2008 WL 508018 (U.S. Feb. 27, 2008), 14 

current and former FedEx couriers over the age of 40 sued the company, seeking to represent a class of all 
couriers over 40 years old who were subject to alleged acts of age discrimination by FedEx. The allegations 
arose as a result of two programs that the company implemented in order to increase productivity. The district 
court dismissed one plaintiff, finding that the documents that she had filed with the EEOC did not constitute 
the prerequisite “charge” to filing a federal lawsuit. The appellate court reversed, and the United States 
Supreme Court affirmed, holding that any filing that requests the EEOC to take remedial action to protect an 
employee’s rights or to otherwise settle a dispute between the employer and the employee constitutes a 
“charge” for the purposes of the Age Discrimination in Employment Act of 1967 (ADEA), 29 U.S.C. § 621 et 
seq. 

In 1994 and 1995, FedEx, which provided mail pickup and delivery services to worldwide customers, 
initiated two programs that it claimed were designed to make its 45,000-strong courier force more productive. 
The two programs tied the couriers’ compensation and employment to certain performance-based benchmarks, 
including the number of stops a courier makes per day. The plaintiff couriers alleged that the two programs 
were veiled attempts to force older workers out of the company before they would be eligible to receive 
retirement benefits.  

Patricia Kennedy, the plaintiff whose suit was the subject of the Supreme Court’s decision, had filed an 
“Intake Questionnaire” with the EEOC, known as Form 283, to which she attached a signed affidavit 
describing the alleged discriminatory employment practices in greater detail. The EEOC did not treat the filing 
as a “charge,” and never informed FedEx of the allegations. Without filing anything else with the EEOC, 
Kennedy later filed suit against FedEx. FedEx moved to dismiss her case, because she had failed to file a 
charge of discrimination with the EEOC at least 60 days before filing suit, as required by 29 U.S.C. § 626(d). 
The district court agreed, and dismissed the case. On appeal, the appellate court reversed. 

The Supreme Court granted certiorari to determine whether Kennedy’s filing at the EEOC constituted the 
requisite “charge.” The Court initially explored the question of what a charge is, as the ADEA uses the term. 
The Court found that the ADEA does not define the term “charge,” and the EEOC regulations fall short of a 
comprehensive definition of the term.  

One regulation states that a “charge shall mean a statement filed with the [EEOC] by or on behalf of an 
aggrieved person which alleges that the named prospective defendant has engaged in or is about to engage in 
actions in violation of the [ADEA].” 29 CFR § 1626.3. Another regulation identifies five pieces of information 
that should be included in a charge: (1) and (2) the names, addresses, and telephone numbers of the employee 
and the charged entity; (3) a statement of facts that describes the alleged discriminatory act; (4) the number of 
employees of the charged entity; and (5) a statement as to whether the employee has initiated state 
proceedings. Id. §  1626.8(a). But the next subsection seemingly qualifies these requirements by stating that a 
charge is “sufficient” if it merely is “in writing and***name[s] the prospective respondent and***generally 
allege[s] the discriminatory act(s),” thereby satisfying the minimum requirements of § 1626.6. Id. § 1626.8(b). 
The EEOC, however, in an amicus brief to the court, argued that not all documents that satisfy § 1626.6 are 
“charges.”  

The Court stated that, under Auer v. Robbins, 117 S. Ct. 905 (1997), the EEOC was entitled to deference 
not only with respect to its reasonable interpretations of a statute when it issues regulations, but also when it 
adopts a reasonable interpretation of its own regulations. An agency’s position is accepted unless it is plainly 
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erroneous or inconsistent with the regulation. Therefore, the Court accepted the EEOC’s position that the 
regulations do not identify all necessary components of a charge. Consequently, a permissible reading was that 
the regulations identify the procedures for filing a charge but do not identify the full contents that a charge 
document must contain. The regulations, however, are silent on the question of what additional elements are 
required for a charge.  

The Court held that the proper test for determining whether a filing with the EEOC constitutes a “charge” 
is whether the filing, taken as a whole, should be construed as a request by the complainant for the EEOC to 
take whatever action is necessary to vindicate the employee’s rights. Although the EEOC put forth this test in 
its amicus brief and had propounded the test in various internal directives that had been issued over the years, 
the Court found deferring to the EEOC on this point under the Auer principles unnecessary. Instead, the Court 
relied on the less deferential standard set forth in Skidmore v. Swift & Co., 65 S.Ct. 161 (1944), whereby the 
EEOC is entitled to a “measure of respect,” given the agency’s body of experience and informed judgment to 
which courts and litigants may properly resort for guidance. Under that standard, the Court considers whether 
the EEOC has consistently applied its position.  

Although the Court found some inconsistencies in the EEOC’s application of its policies, the Court stated 
that some deficiencies are unavoidable when the agency processes over 175,000 inquiries per year. More 
importantly, the Court was drawn to the need to define “charge” in a way that would allow the EEOC to fulfill 
its distinct statutory functions of enforcement and education under the antidiscrimination laws. Thus, the Court 
concluded that a “charge” that requires nothing more than identifying information and a statement of the action 
taken against the employee would hamper the EEOC’s educational function by deterring employees who 
merely wish to seek information about their rights from filing such inquiries, a function the Court found was 
the EEOC’s primary task.  

Therefore, under the Skidmore principles, the Court concluded as follows: “In addition to the information 
required by the regulations, i.e., an allegation and the name of the charged party, if a filing is to be deemed a 
charge it must be reasonably construed as a request for the agency to take remedial action to protect the 
employee’s rights or otherwise settle a dispute between the employer and the employee.” Holowecki, 2008 WL 
508018, at *9. Notably, the Court mentioned the fact that some courts of appeals have referred to a “manifest 
intent” test, under which a filing to be deemed a charge must demonstrate the complainant’s intent to have the 
EEOC initiate its investigatory and conciliatory processes. The Court accepted that formulation, so long as it 
means that the filing must be examined from the standpoint of an objective observer to determine whether, by 
a reasonable construction of its terms, the complainant has requested the EEOC to activate its machinery and 
remedial processes.  

The Court noted that its ruling could lead to an expansion of the range of documents that might be 
classified as “charges,” but that the result was consistent with the design and purpose of the ADEA, noting that 
pro se filings now might be the rule and not the exception. The Court, however, did encourage the EEOC to 
clarify its regulations on this point. On a precautionary note, the Court warned employees and their counsel to 
be careful not to apply rules under any one particular anti-discrimination statute to a different statute without 
careful and critical examination, given the procedural differences among the various acts.  

Finally, the Court addressed the specific filings by Kennedy. The Court concluded that the Intake Form 
alone would not have been insufficient to constitute the requisite “charge.” That form, however, coupled with 
the attached six-page affidavit, which asked the EEOC to “[p]lease force Federal Express to end their age 
discrimination plan so we can finish out our careers absent the unfairness and hostile work environment 
created within their application of [the two programs],” was sufficient to constitute a request for the EEOC to 
act, and thus to make the entire filing a “charge.” Holowecki, 2008 WL 508018, at *12. 

Justice Thomas, joined by Justice Scalia, dissented. They argued that the Court’s definition of “charge” 
was broader than the ordinary meaning of the term, and its malleability effectively absolved the EEOC of its 
obligation to administer the ADEA according to discernible standards. Moreover, they averred, the conclusion 
that Kennedy’s filings constituted a “charge” was counterintuitive, given the fact that the EEOC did not assign 
a charge number, notify the employer of the allegations, or commence enforcement proceedings. 
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